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I.

Introduction

Kenya’s 2010 constitutional moment was a turning point in the national police reform agenda.1
The people expressed their demands for a police that respects human rights and can be held
accountable.2 Reflecting this, the Constitution provides that the functions of the National Police
Service (NPS) should comply with the constitutional standards of rule of law, human rights
and fundamental freedoms.3 Furthermore, the Independent Policing and Oversight Authority
(IPOA) was established in 2012 to ensure external oversight and accountability of police
officers. However, these reforms have had limited impact. Police brutality prevails despite
constitutional values and institutional changes and police killings, as result of excessive use of
force, continue to be reported.4
In recent months, the enforcement of the curfew order issued by the Kenyan government amidst
the COVID-19 pandemic, has brought police brutality and violation of constitutional rights to
the forefront. In March, police officers killed at least twelve people while enforcing the
curfew,5 a death toll higher than the one reported COVID-19 death that occurred in that month.
Many were also injured.6 There has been a disregard for rights that may not be limited such as
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the freedom from cruel, inhuman or degrading treatment or punishment. 7 Such abuse has been
witnessed in counties like Nairobi, Mombasa and Kwale among others.8 It is argued in this
article that police brutality in the enforcement of the curfew order is not an isolated incident. It
is part of a wider trend in police misconduct. It is further argued that police brutality, which
violates essential rights that are protected by the Constitution, represents a failure to adhere to
the ideas embodied by constitutionalism and that this failure is strongly premised on the historic
role of police officers in Kenya.
This introduction provides a background showing how human rights such as the right to life
and dignity have been discarded in police operations and how this has also been witnessed
during the pandemic. Part II examines the disregard of human rights by the police during the
pandemic. This disregard is contextualised as part of a wider trend in police brutality and
harassment. Part III examines the current problem through the lens of constitutionalism. Part
IV briefly assesses the effectiveness of the oversight by the Independent Policing and Oversight
Authority (IPOA). It is argued that though efforts are currently being initiated to take action, the
success of IPOA as an oversight body has, from its inception, been limited. Part V then provides
recommendations and a conclusion.

II.

The Limitations on Police Power and the Disregard for Human Rights
during the Pandemic

In March, during the COVID-19 pandemic, the Public Order (State Curfew) Order, 2020 was
issued by the Kenyan government. Public gatherings, processions, or movement during the
period of the curfew have been prohibited.9 In enforcing this order, the NPS is bound by certain
constitutional provisions. Article 244 of the Constitution of Kenya 2010 states that the NPS, in
the exercise of their mandate, should comply with and train staff to respect human rights,
fundamental freedoms and dignity.10 The NPS is also expected to foster relationships with the
broader society.11 Accordingly, in the exercise of their mandate, the police are also guided by
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the National Police Service Standing Orders, which regulate the use of force. They state that
officers should attempt to use non-violent means and only when these are ineffective, should
force be employed.12 This force should be proportional to the objective to be achieved and the
resistance of the person against whom it is used.13 Additionally, firearms should not be
discharged when it is likely to injure an innocent person.14
However, the antithetical police conduct, characterized with brutality, has not met
constitutional and statutory standards. The indiscriminate violence on men, women and
children during the pandemic, has been shocking in its brutality and completely disregards
fundamental rights and freedoms,15 such as the right to life and dignity which are a paramount
objective in the fight against the disease. At least 15 deaths have been reported in the
enforcement of the curfew order.16 In most cases, the force used has also been disproportional
and on innocent civilians who have not resisted.17 Furthermore, Article 25 provides that the
right from freedom from torture and cruel, inhuman or degrading treatment of punishment,
shall not be limited.18 Despite this authoritative provision, the police have contravened this
right through beatings and harassment when enforcing the order.19
Though the pandemic has provided a more outright instance of police brutality and violation
of fundamental rights and freedoms, it is not an isolated incident. Police brutality and
harassment during the COVID-19 pandemic is part of a wider trend of police misconduct that
continues to be seen after the promulgation of the 2010 Constitution. Despite the robust
provisions of the Constitution, there have been abusive police operations that infringe
fundamental human rights, with police beating and shooting civilians to death.20 For instance,
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in a survey of 5,082 households from 36 counties in Kenya, one-third of those questioned had
experienced police misconduct in the previous twelve months in the form of assault,
falsification of evidence, bribery and threat of imprisonment.21
In another survey of persons who stated that their rights have been violated, the category of
police men as offenders constituted a high percentage of twenty-one.22 Kenyans also viewed
police harassment and killings as a major risk to their personal lives and they perceived the
NPS to be the most responsible for human rights violations in Kenya. 23 This corresponds to
estimates by the Independent Medico-Legal Unit which places the total number of documented
killings by police in 2017 at 152, an increment compared to the 144 in 2016.24 The majority of
documented killings committed by police from 2013 to 2018 are extra-judicial executions.25 It
is not surprising that out of a list of possible institutions that Kenyans trusted to address human
rights violations, the NPS was ranked the lowest. The media, human rights activists, religious
leaders, the judiciary and business companies were all ranked higher. 26
The police, a key institution for the protection of rights has become the cause of major
violations of rights.27 To some victims, the brutality experienced during the pandemic is
therefore just a new pretext for the violence they are used to.28
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III.

Police Brutality and Constitutionalism

As stated earlier, the 2010 Constitution represented a significant turning point in the police
reform agenda.29 When contrasted to the repealed constitution, the 2010 Constitution is
certainly differentiated by its explicit limitations on police conduct.30

However, the

promulgation of a new constitution does not necessarily achieve an optimal balance between
the few whom constitutions confer power, and the vast majority for whose benefit that power
is to be exercised.31 Commitment to constitutional exercise of power encompasses more than
merely having a constitution; it relates the to the wider concept of constitutionalism. The
disregard of those human right norms that limit the NPS members’ exercise of their powers in
the enforcement of the curfew order is argued to be a failure in constitutionalism in this regard.
To make this point clearer, constitutionalism is conceptualized on a general level and
contextualized particularly to police conduct and the historical role of police officers in Kenya.
i.

Constitutionalism as it applies to Police Conduct

In its most basic sense, constitutionalism entails limited government - the idea that a
government ‘can and should be legally limited in its powers’.32 However, constitutionalism
still implies something grander than the idea of mere ‘legality’ which only requires official
conduct to be in accordance with any existing legal rule. As Barnett writes, an action may be
justified under an existing legal enactment but this is not necessarily indicative of whether that
action is constitutional.33 In other words, government action is legitimate in so far as it
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corresponds to a set of articulated constitutional rules.34 There must therefore be commitment
to the constitutional exercise of power. To realize this notion of constitutionalism, the
Constitution must be firmly established as the fundamental or basic law of the state. There can
be no ‘minimum observance of the rules contained in the constitution’ by state institutions and
neither can there be a ‘cavalier disregard of constitutional niceties and processes’.35
Paramount to this idea is respect for fundamental rights and freedoms. 36 The convergence is
well-defined. Constitutionalism requires that government action should correspond to the
limitations placed on it and the human rights framework contains limitations on government
action.37 Commitment to the former thus institutionalizes and implements the latter.38 Since
these rights are part of the rules that embody the values by which a polity has subjected itself
to a particular constitutional order, they must be adhered to in whole.39 For this reason, the
exercise of power by state institutions must always coincide with the notion of respect for
individual rights.40
Contextualizing this to police conduct, Maru Bazezew argues that though the police are
mandated to ensure peace and order, constitutionalism requires that the exercise of police
power must correspond to the fundamental rights and freedoms of the citizenry. 41 Police
independence is validated only by their ‘integrity and desire to ensure the preservation of
rights’.42 Police conduct that contravenes rights such the right to life, dignity and freedom from
cruel, degrading and inhuman treatment, is therefore a failure by police officers to embrace this
aspect of constitutionalism. The violation of these rights in the enforcement of the curfew order
and in other instances of police brutality, can hence be associated with a disregard for
constitutionalism. That is to say, a failure to commit to the constitutional exercise of police
power.
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This failure is particularly egregious because of the influence of police misconduct on wider
perceptions of state legitimacy. Being representatives of the state, police officers, as a highly
dispersed, numerous and localized body of street-level bureaucrats, are more likely to be
encountered by the citizenry than any other type of official.43 Police performance is therefore
often taken by the public to reflect the ‘functions and actions of government’ and studies have
shown that the legitimacy of the state in the eyes of citizens can be greatly influenced by the
abuse of police power. 44 Charles Mwalimu goes so far as to say that, on a societal level, police
influence the development of sound constitutionalism more than any other agency of the state.45
ii.

Constitutionalism, Kenyan Police and Historical Precedents

Realizing constitutionalism in police conduct is particularly difficult because of the historical
legacies of policing in Kenya. As applied to police conduct, constitutionalism requires
adherence to those fundamental rights and freedoms contained in the Constitution. Indeed, as
established prior, the Constitution requires NPS members to respect these rights and foster
relations in society.46 It may be argued that a constitutional provision like this aims to protect
civilians from police excesses in power. The problem, however, is that the culture of police in
Kenya has historically been characterised by a ‘general hostility to, mistrust of, disdain for and
disregard of civilians’.47
This culture has its origins in the colonial tradition of policing. Control and coercion as opposed
to management and persuasion were the hallmarks of the colonial legal order. 48 During the
colonial regime, Africans were compulsorily forced into a state enforced order and excluded
from the rights afforded to Europeans in the ‘civilised society’.49 With increasing displacement
and evictions of indigenous Africans in Kenya by white settlers, the police became a tool to
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provide security to colonial settlers against indigenous interferences. 50 As the colonial state
was coming to an end and insurgency movements like the Mau Mau arose, brutality became
synonymous with police conduct.51 From 1952-1960, the police played a central role in
executing widespread civilian purges and torture.52 During this period, excessive force and
oppression were cemented as hallmarks of the Kenyan police.53
After independence, the police force in the new Kenyan state resembled that of its colonial
predecessor. Although the police service was initially decentralized, powers over the police
were soon reinstated to the central government.54 As at colonialism, the police became a tool
for civilian repression and oppression for the ruling regime. Since they were also only
accountable to the ruling regime, impunity and disregard for civilian wellbeing became the
norm, even where this disregard was not instigated by the ruling regime.55 In these last two
decades, more outright instances of police brutality include the extensive extra-judicial
executions and tortures that were witnessed against Mt. Elgon residents from 2006 to 2008 and
in the 2007 post-election period. 56 The Waki Report concluded that police killings during the
post-election period constituted thirty-six percent, enunciating the problem of impunity and
lack of accountability among the police.57 This was further evidenced by the failure to
prosecute or sufficiently investigate those involved in human rights abuses.58
Unsurprisingly, the Centre for Human Rights and Policy Studies (CHRIPS) and African
Policing Civilian Oversight Forum (APCOF) have concluded that ‘Kenya’s contemporary
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police are a product of its history’.59 If the commitment to constitutional exercise of police
power requires adherence to those human rights norms that protect civilian wellbeing, then the
historical disdain for civilians signifies a major problem. After all, whether in police conduct
or otherwise, constitutionalism is the consequence of social, economic, cultural and political
progress and can only become a tradition if it forms part of the shared history of a people.60 If
historically, the culture of police in Kenya has been that of civilian oppression, then
constitutional provisions limiting this oppression are not so easily realized.

IV.

Accountability and Effectiveness of IPOA as an Oversight Body

As aforementioned, the culture of disdain towards civilians is highly influenced by the
impunity with which the Kenyan police have historically acted. In recognition of the long
standing excesses in power and unaccountability characterising police conduct,61 the
Constitution explicitly requires an accountable police service.62 Certainly, a supporting pillar
of constitutionalism is the existence of well-defined mechanisms that ensure the enforceability
of government limitations through institutions that support accountability.63 Accountability
measures in instances where police power has been abused has the aim of reducing the impunity
characteristic of the Kenyan police.64 Therefore, accountable exercise of police power to
citizen rights can entrench a stronger commitment to the constitutional exercise of police power
since any deviations are likely to be acted upon.65
One of the ways in which police accountability has been sought, is through providing civilian
oversight over police. IPOA became the first civilian oversight body in Kenya with legislated
authority to seek accountability for police misconduct.66 It was formed to give effect to Article
244 of the Constitution by holding the police accountable to the public in the performance of
their functions.67 It has the power to investigate on its own motion or on receipt from the public
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on disciplinary or criminal offences committed by any member of the service. 68 Civilian
oversight ensures police accountability to those whom the police are supposed to protect and
also increases the public confidence in obtaining justice where there have been excesses in the
exercise of police power.69 For Kenyan civilians, who have historically been accustomed to
police brutality, a civilian oversight body is therefore highly significant. At the time of this
writing, IPOA has been undertaking investigations on cases of police brutality during the
pandemic. Out of the 87 complaints lodged at the end of March which documented 21 deaths
due to police excesses in enforcing the curfew, six officers have been charged.70
However, one wonders how fruitful these efforts will be because the success of IPOA is highly
dependent on cooperation from the same police whom IPOA must oversee. At the level of
investigation, the police often fail to provide adequate cooperation for IPOA to prosecute police
officers allegedly responsible for committing crimes.71 IPOA released a report stating that
police deliberately bungle some of their investigations in order to protect fellow police
officers.72 A blue code of silence which is the unwritten rule according to which police officers
never provide incriminating information about their colleagues thus exists. This has also been
established in courts.73 It is therefore unsurprising that since its inception in 2011, less than one
percent of the cases that the IPOA has pursued have resulted in convictions.74
Even at the reporting level, evidence suggests that most civilians in Kenya are unaware of
reporting mechanisms to IPOA and that the overwhelming majority of persons who are aware
of these mechanisms happen to be police.75 This means that reports to IPOA can be highly
reliant on police initiative, even though police officers are often less than willing to make such
complaints. For instance, though more than half of surveyed police officers reported witnessing
misconduct from their colleagues in the past 12 months, only 32 percent of these officers
reported the misconduct.76 This is in contravention of the National Police Service Standing
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Orders which state that ‘Any use of force that leads to death, serious injury and other grave
consequences shall be reported immediately by the Officer-in-Charge to another direct superior
of the person who caused the death or injury, and to the Independent Policing Oversight
Authority who shall investigate the case’.77
This article does not suggest that the limited success of IPOA can be wholly attributed to a lack
of cooperation on the part of Kenyan police. Some other notable factors such as a lack of
funding and understaffing have also been suggested.

78

Nevertheless, it is highly undesirable

that the police, who have traditionally acted with impunity, should hold such a significant
influence over the outcome of IPOA’s investigations and complaint system. This may impede
efforts to hold police officers accountable for the brutality witnessed in the enforcement of the
COVID-19 curfew order.

V.

i.

Recommendations and Conclusion

Recommendations

A constitution is not a self-operating or self-executing instrument.79 The real task of
establishing constitutionalism as a tradition, whether in police conduct or otherwise, lies in
cultivating it socially and culturally.80 This article therefore echoes a key recommendation by
the African Policing Civilian Oversight Forum: police reform in Kenya cannot only be
achieved through structural, institutional and legal changes. If a sense of accountability and
respect for human rights is to be entrenched, then oversight bodies must prioritize the
reformation of police attitudes towards civilians through training and education.81 If attitudes
are to be reformed, this must be done gradually and consistently.
In addition to this, measures must be introduced to maximize the success of the IPOA as an
independent oversight body and to minimize sabotage by police officers. In the short-term, to
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ensure that the IPOA receives complaints by civilians who have been victims of police brutality
during the COVID-19 pandemic, it is important for IPOA to raise awareness over its reporting
mechanisms. For a civilian oversight body to work, its accountability structures must be
accessible to the civilians it protects.82 The fact that most civilians are unaware of IPOA’s
reporting mechanisms is highly detrimental to this function.
Other longer-term measures must also be adopted. One such measure is to introduce more
independent forensic assistance.83 The Coroners Service Act is aimed at ensuring that
investigations into the cause of death are carried out independently,84 and although passed in
2017, it is yet to be implemented.85 The Act provides that the service shall have jurisdiction to
investigate the cause of death where the deceased person died due to violence, misconduct,
while in police custody, a sudden death and in circumstances that require investigations under
the law.86 Furthermore, Section 25 provides that once a coroner investigates a death occurring
in police custody or prison custody, they are to submit a copy of the report to any relevant
authority which is broad enough to include IPOA.87 This might prevent reliance on
questionable police reports thereby enhancing the effectiveness of the IPOA in pursuing
convictions.88An additional advantage is that in instances where the death amounts to an
offence under any law in force in Kenya, the service is also mandated to forward the said report
together with the names and addresses of any witnesses to the Director of Public Prosecutions
and Inspector-General of Police.89
IPOA must also investigate officers that either frustrate or fail to co-operate with its
investigations as this conduct constitutes an offence under the IPOA Act.90 Actions can then
be recommended to the Office of the Director of Public Prosecutions and the NPSC.91 In the
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words of the Commonwealth Human Rights initiative, doing this would allow the IPOA to
‘demonstrate that failure to meet obligations to report and obstruction of the IPOA work, are
serious offences and offenders will be held accountable’.92

ii.

Conclusion

With the inception of the 2010 Constitution, strong constitutional and legal provisions exist
that establish inter alia the constitutional standards of professionalism, discipline,
accountability and respect for human rights and fundamental freedoms in police conduct. There
is also existing external oversight. In spite of this, the commitment to the idea that police power
should be exercised according to articulated constitutional rules has not been easily achieve.
The enactment of the 2010 Constitution with its specific limitations on police conduct, did not
necessarily coincide with the commitment to constitutional exercise of power. Despite
constitutional values and institutional oversight, disregard of the fundamental rights of citizens,
is still evident in police conduct.
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